
We help clients avoid the expensive and burdensome 
court process by having certain documents as part of 

their estate plan. The key documents are a Revocable Trust 
(and sometimes an Irrevocable Trust), Statutory Power of 
Attorney, Expanded Durable Power of Attorney, Advance 
Health Care Directive, and a HIPAA authorization. 

First, having a trust is key to the future management of 
your assets in the event of your incapacity (whether it be 
a temporary or a permanent incapacity). Revocable trusts 
are trusts which are amendable by the person creating the 
trust. The assets inside the revocable trust are part of your 
estate at death (with some exceptions, i.e. charitable be-
quests, bypass trust creation at the death of the first spouse, 
etc.). There are many benefits in the use of revocable trusts. 
The most commonly known is the ability to avoid probate. 
They are also great tools to manage property in the event of 
your incapacity.  However, assets placed into a revocable 
trust will not be protected in the event it becomes neces-
sary to qualify for long term care under Medi-Cal.

Irrevocable trusts on the other hand are not amendable, 
with a few minor exceptions. In the context of planning for 
long term care, these types of trusts can be powerful asset 
preservation vehicles so long as there are trusted children 
or other family members that are willing to be a part of the 
plan. Irrevocable trusts are commonly utilized in high net-
worth estates to reduce or eliminate estate tax exposure. 
Today, we have borrowed many of the strategies from high-
end estate planning to achieve asset preservation for more 
modest estates to pre-plan for the possibility of a future 
long term care need. 

To bring this concept to life, imagine the case of Uncle 
Bob. Uncle Bob has been a widow for five years. He is 
now 78 years old and he has two adult children. Bob’s 
mother passed away at the age of 89 from Alzheimer’s dis-
ease. Now, Bob is starting to exhibit early warning signs of 
cognitive impairment. Bob’s daughter, Linda, is very con-
cerned about her father and wants to make sure he is hap-
py, healthy and secure. Bob is recognizing his own deficits 
and is worried about the future and how he is going to pay 
for his long term care. 

Both of his children work full time and have children of 
their own. Bob owns a home in Newport Beach near the 
coast that he has lived in for 35 years. His home is now 

worth $800,000 and Bob has about 
$200,000 in liquid assets. Bob does 
not want to have to sell his home 
immediately in the event he needs 
funds to pay for his long term care 
(including skilled nursing care).  In 
this case, an irrevocable asset pres-

ervation trust can provide an efficient solution and prevent 
a future Medi-Cal estate recovery action, while maintaining 
many of the tax benefits as though Bob owned his home in 
his own name.

After consulting with Bob and his daughter Linda, Bob 
has decided that a revocable trust and an irrevocable as-
set preservation trust are the ideal solutions for him. He 
decides to transfer his home by gift to the trust.  Because of 
the way the trust is drafted, Bob can maintain his Proposi-
tion 13 property tax basis he has in his home and is still 
able to apply his Internal Revenue Code Section 121 feder-
al capital gains exemption should his home be sold inside 
the trust while he’s still alive. 

The Section 121 Exemption, as it is commonly called, al-
lows a single person to exclude up to $250,000 of capital 
gains ($500,000 for married couples) on the sale of a pri-
mary residence.  Bob also decides that he’d like to move 
$100,000 of his liquid assets over time to the irrevocable 
trust in order to avoid triggering a Medi-Cal ineligibility 
penalty period. He decides to transfer the other $100,000 
to his new revocable trust for his lifestyle and as a rainy 
day emergency fund and list his 
daughter Linda as a co-trustee. 
For future Medi-Cal eligibility, 
we devised a gifting strategy to 
the trust. He has approximately 
$4,000 a month in income from 
Social Security and his pension, 
which is all he needs for his life-
style at this point in time. 

Bob is very close to both of his 
children, but Linda has been the 
one who is most involved with 
Bob’s healthcare and well-being. 
Bob has decided that he would 
like Linda to serve as Trustee of the irrevocable trust and 
as co-trustee with him on his revocable trust. Bob’s son 
John is the successor trustee after Linda on his revocable 
trust and will serve as a successor trustee to Linda on Bob’s 
irrevocable trust. 

After Bob’s home and the $100,000 are transferred to Bob’s 
irrevocable trust, Linda then manages the property inside 
the trust. Bob decided to list both Linda and John as lifetime 
beneficiaries and death beneficiaries. What this means is 
that during Bob’s lifetime, Linda, as Trustee, has the author-
ity to make distributions of trust principal and income to 
both John and herself. Bob is not a beneficiary of his ir-
revocable trust. Remember, by transferring the home and 
the $100,000 to the trust, a gift was made to his children 
through the irrevocable trust and he no longer owns that 
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property. The children are free to do what they wish with 
the trust assets and in a good family such as Bob’s, one 
might expect that Linda and John will look out for Bob’s 
best interests down the road should he ever need them to.  

Although we have tried to make this look like a simple 
transaction, there are many details and considerations that 
go into the design of this type of trust, as well as the gifting 
strategy to this trust.  This is a complex trust and transac-
tion. It is very important that you seek appropriate legal 
counsel to accomplish this transaction and not attempt to 
undertake this type of planning yourself.

The next document Bob needs to make sure is part of his 
estate and long term care plan is a Durable Power of At-
torney.  For our clients, we prepare two financial Power of 
Attorney documents. The first one is a Statutory Durable 
Power of Attorney and the other is an Expanded Durable 
Power of Attorney. We like to have both working togeth-
er because each has a tactical advantage. The Statutory 
Power of Attorney is helpful because if a bank or financial 
institution refuses to accept it, they could be liable for at-
torney’s fees and damages if they fail to accept California’s 
statutory document. It has some teeth built into it through 
the state statute. 

The Expanded Durable Power of Attorney on the other 
hand helps us to plan for Medi-Cal qualification, disclaim-
er planning, and other advanced estate and gifting plan-
ning just to name a few (should the need arise in the future 
and Bob does not have legal capacity to sign documents). 
It is much more comprehensive in terms of what it can do 
for you than the Statutory Form Power of Attorney, so we 
like to have both in place in your plan.

The last two documents that are critical in your plan are 
the Advance Health Care Directive and the HIPAA Autho-
rization.  The Advance Health Care Directive is California’s 
statutory form for nominating an agent to make medical 
decisions for you if you cannot, gives you the ability to 
choose end of life decisions and lets you decide if you 
want to be an organ donor.  It is important to list two or 
three agents in the order in which you would like them to 
serve just in case your first choice is unable or unwilling 
to act.  

The HIPAA Authorization allows you to give certain peo-
ple access to your medical documents, as well as to talk 
with your doctor about your health care or capacity.  It can 
help a family member discover if you have been admit-
ted to the hospital and allow your attorney to talk with 
your doctor about your capacity to sign documents.  The 
Advance Health Care Directive is governed by State law 
and involves who can make medical decisions for you.  
The HIPAA Authorization is Federal law and governs the 
release of medical information to authorized parties.

Taking all of the documents listed above together, they 
make for a solid estate plan to ensure your family does not 
need court involvement to help you down the road.
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